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33mteb States Court of Appeals 

DISTHICT OF COLUMBIA 


No. 9186 

Frank Stuart Fowler, appellant 

v. 

Howard B. Gill, General Superintendent, D. C. Penal 

Institutions, appellee 


APPEAL FROM AN ORDER OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTEBSTATEMENT of the case 

This is an appeal from an order granting leave to file a peti¬ 
tion for habeas corpus, without prepayment of costs, and deny¬ 
ing the petition. 

The petition (App. sets forth as its basis (Par. 3) that 
respondent “restrains (petitioner) of his liberty upon a pur¬ 
ported warrant of commitment supposedly issued by the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia * * * that such warrant of commitment is illegal, 
null, and void.” Petitioner “presumed” that the court would 
take judicial notice of the record in Criminal No. 72860, United 
States v. Frank S. Fowler. 

The petition further stated (Par. 4) “that the District Court j 
of the United States for the District of Columbia had no juris¬ 
diction to try the petitioner; and that during its proceedings j 
his constitutional rights were so far denied that the Court lost j 

(i) 
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jurisdiction.” The petitioner stated (Par. 5) that the writ 
should be granted “for such other reasons as may be argued 
at the hearing of this petition.” 

The petition was first presented to Justice Schweinhaut who, 
on October 18, 1945, denied leave to file it. Thereafter, on 
reconsideration, it was referred by Justice Schweinhaut to 
Justice Morris, who entered an order, on November 27, 1945, 
granting leave to file the petition without prepayment of costs 
and denying it (App. $). Leave was granted petitioner to 
appeal in forma pauperis and the instant appeal was noted on 
December 8, 1945. 

On January 10, 1946, there was received for filing from ap¬ 
pellant a document entitled “Statement of the facts,” in which 
appellant stated that he had been arrested by Federal Bureau 
of Investigation agents without a warrant, in violation of the 
4th Amendment, and that his quarters and his person were 
subjected to an unlawful search and seizure by the agents. 
It was stated in addition that after appellant had been indicted, 
a motion to suppress was filed; that a hearing was had; and 
the motion was denied. Appellant requested that he be as¬ 
signed counsel to perfect the appeal, whereupon present counsel 
for appellant was appointed. (App. 

According to the records of the District Court of the United 
States for the District of Columbia, appellant was indicted for 
forgery and uttering of a bank check. (Criminal No. 72860.) 
He was represented by counsel. A motion to suppress was 
filed prior to the trial. Hearing was held thereon and the 
motion was denied. In March 1945, appellant was found 
guilty as indicted and sentenced to imprisonment for a term 
of 16 months to 4 years and to pay a fine of $100.00. Motion 
was made to appeal in forma pauperis, but this was “Denied 
as without merit and not filed in good faith.” 

SUMMABY OF ABGtTMENT 

Appellant’s petition for habeas corpus did not state facts 
which, if admitted, would have entitled petitioner to his dis¬ 
charge. The original petition stated only conclusions of law, 
insufficient to present an issue. The averment that petitioner 


had been arrested without a warrant and subjected to unlaw¬ 
ful search and seizure was made for the first time after the 
petition had been denied, but even had it been made in the 
original petition and conceded to be true, it would not have 
presented sufficient ground for release of petitioner. For these 
reasons the petition was properly denied without a hearing. 

_ I 

ARGUMENT 

I 

The original petition set forth only general allegations that 
the trial court was without jurisdiction to try the petitioner 
and that, during the trial, petitioner was so deprived of his 
constitutional rights as to cause the court to lose jurisdiction. 
No facts were stated to support these allegations. The peti¬ 
tion therefore stated only conclusions of law, which are insuffi- | 
cient to present an issue of fact and to entitle petitioner to a 
writ. Consequently the petition was properly denied. Dorsey j 
v. Gill, — U. S. App. D. C. —, 148 F. (2d) 857, 868, 875 
(1945) cert, denied 325 U. S. 890,89 L. Ed. 1555, 65 S. Ct. 1580; | 
Price v. Johnston, 125 F. (2d) 806, 808 (C. C. A. 9, 1942) cert. I 
denied 316 U. S. 677; Marslin v. Schmucker, 89 F. (2d) 765 
(C. C. A. 4,1937)." I 

The averment that petitioner had been subjected to arrest 
without warrant and to illegal search and seizure was not be¬ 
fore the court at the time the petition was denied. 1 Even if 
it had been, however, it would not have afforded a basis for 
granting the writ. Errors in admission of evidence so obtained 
are subject to correction on appeal. They do not affect the 
jurisdiction of the trial court and therefore are not reviewable ! 
on habeas corpus. Taylor v. Hudspeth, 113 F. (2d) 825 
(C. C. A. 10, 1940); Price v. Johnston, supra. 2 Nothing has 
been suggested which w’ould except the present case from this 
well established rule. ! 

1 In his brief appellant relies only upon the illegal search and seizure 
point, apparently having abandoned the illegal arrest theory. In any event j 
that point is clearly without merit See Sheehan v. Huff, 78 U. S. App. D. C. 

391,142 F. (2d) 81 (1944) cert, denied 322 U. S. 762. 

* For a thorough analysis of matters reviewable on habeas corpus, see 
Holtzoff, Collateral Review of Convictions in Federal Courts, 25 B. U. L- 
26 (1945). 
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CONCLUSION 

For these reasons it is submitted that it was apparent from 
the face of the petition itself that appellant was not entitled 
to a writ, and that it was therefore properly denied without 
a hearing. Walker v. Johnson, 312 U. S. 275,284 (1941); Price 
v. Johnston, supra. 

Edward M. Curran, 

United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 
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In the District Court of the United States for the District 

of Columbia 

Habeas Corpus, No. 2939 

Frank S. Fowler, petitioner 
vs. 

Howard B. Gill, General Supt., D. C. Penal Institutions, 

RESPONDENT 

Petition for write of habeas corpus 

I 

To: Mr. Justice James W. Morris, United States District j 
Court, for the District of Columbia; Greetings: 

Comes now the petitioner Frank S. Fowler and respectfully 
moves the Honorable Court for a writ of habeas corpus ad 
subjiciendum in the above entitled cause for the following 
reasons and premises; j 

1. That he is a citizen of these United States of America, and 
at present is a resident of the District of Columbia, and he is 
confined and restrained of his liberty in the Washington Asylum j 
and Jail by the respondent Howard B. Gill. 

2. The respondent Howard B. Gill is a duly authorized repre- j 
sentative of the Attorney General of the United States and has 
general supervision over prisoners sentenced in the District 
Court of the United States for the District of Columbia. The 
respondent Howard B. Gill also has general supervision, as a 
duly authorized representative of the Board of Commissioners 
of the District of Columbia, over all Penal Institutions of the 
District of Columbia. 

3. Petitioner says unto the Court that respondent Howard 
B. Gill restrains him of his liberty upon a purported warrant! 
of commitment supposedly issued by the District Court of the 
United States for the District of Columbia. Petitioner also 
says unto the Court that such warrant of commitment is 
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illegal, null, and void; and in default of his appending the 
record hereunto appertaining, petitioner says unto the Court 
that it is presumed that the Honorable Court will take Judicial 
notice of the record in Criminal No. 72860 entitled United 
States vs. Frank S. Fowler , now on file with Charles E. Stewart, 
Esq., Clerk of this Honorable Court. 

4. Petitioner says unto the Court that the District Court 
of the United States for the District of Columbia had no juris¬ 
diction to try the petitioner; and that during its proceedings 
his constitutional rights were so far denied that the Court lost 
jurisdiction. Petitioner says unto the Court that appeal was 
also denied unto him by the District Court of the United States 
for the District of Columbia; and petitioner says unto this 
Honorable Court that the use of the writ of habeas corpus 
ad subjiciendum in the latter event is intended to afford a 
remedy where the circumstances are so exceptional that it is 
the only means of preserving those rights; and in this event 
the writ of habeas corpus ad subjiciendum may be used, not 
only to search the record, but even to look behind and beyond 
the record; to inquire into such facts whether they appear on 
the record or not; thus giving to a person in custody a Judicial 
Inquiry into the very truth and substance of the causes of his 
detention. (See: Johnson vs. Zerbst, 699, 58 Sup. Ct. 1019, 
304 U. S. 458,466; Walker vs. Johnston, 312 U. S. 275,285-286; 
Holtzoff, Collateral Review of Convictions in Federal Courts, 
25 B. U. L., Rev., 26; 32; Frank vs. Mangum, 237 U. S. 309,331 ; 
Biddle vs. Dyche, 262 U. S. 333, 336; and other pertinent 
opinions to be presented at the hearing herein.) 

1 5. Petitioner says unto the Honorable Court that the writ 
of habeas corpus ad subjiciendum should be Granted and peti¬ 
tioner discharged from custody of respondent Howard B. Gill 
for such other reasons as may be argued at the hearing of this 
petition; 

Wherefore, petitioner asks that a writ of habeas corpus ad 
subjiciendum Issue Forthwith under provisions of the D. C. 
Code (1940), Section 16-801; 28 U. S. C. A. 455; commanding 
the respondent Howard B. Gill to produce the petitioner Frank 
S. Fowler before this Honorable Court on Monday, October 22, 
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1945, at 10 A. M., and thereupon on return of the writ, show 
cause if any there be, why the petitioner should not be Ordered, 
Decreed, and Adjudged discharged from his custody forthwith j 
upon Judicial Inquiry into the premises of this petition as | 
law and justice require. j 

2. Petitioner also asks that an Injunction Issue restraining j 
the said respondent Howard B. Gill, from removing, or causing ! 
petitioner to be removed, from the District of Columbia pending 
final judgment on the above and foregoing entitled cause. 

And your petitioner will ever pray. 

[s] Frank S. Fowler, 

Frank S. Fowler, 
Petitioner, In Propria Persona. j 

Subscribed and sworn to before me this 18th day of October j 
1945. 

[s] Mary G. Conner, 

Notary Public, D. C. i 

In the District Court of the United States for the District 

of Columbia ' | 

Habeas Corpus No. 2929 j 

Frank Stuart Fowler, petitioner 

j 

Order 

This matter having come on for reconsideration by Mr. j 
Justice Schweinhaut, who thereupon referred the petition for | 
a writ of habeas corpus to Mr. Justice Morris for consideration, 
it is this 27th day of November, 1945, 

Ordered that leave to file the petition without prepayment of i 
costs is granted. 

Upon consideration of the petition, and it appearing to the 
Court that the petition sets forth no facts showing a denial of 
Constitutional rights to petitioner during his trial, it is 

Further ordered that the petition for a writ of habeas corpus 
be and hereby is denied. 


[s] Jas. W. Morris, Justice. 
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H. C. 2939 

In re Frank Stuart Fowler vs. Howard B. Gill 
Statement of the facts 

Comes now the petitioner in the above entitled cause who 
says unto the Court the following: 

1. He is a citizen of the United States; at present a resident 
of the District of Columbia; and confined in D. C. Reformatory 
upon service of a purported penal sentence of 16 months to 
4 yrs. imposed by Mr. Justice Henry A. Schweinhaut on April 
20, 1945, in Criminal No. 72860, entitled U. S. vs. Frank Stuart 
Fowler. 

2. That he was arrested on July 22, 1943, by Francis B. 
McGivem and Robert H. Kurtzman of the Federal Bureau of 
Investigation within his own quarters by duress and force and 
without body warrant for his arrest in conflict to the Constitu¬ 
tions 4th Amendment. Petitioner says unto the Court that the 
two Federal agents searched his quarters, his person, and his 
effects and property without search and seizure warrant before 
they had even told him he was under arrest. That he believes 
said two Federal agents acted with full knowledge that they 
were forbidden by the Constitution’s 4th Amendment to make 
such arrests without warrant, and make such unlawful search 
and seizure. 

3. That he was indicted on November 15, 1943, in Criminal 
No. 72860 entitled U. S. vs. Frank Stuart Fowler. That he 
was held in jail for more than four (4) full terms of the Dis¬ 
trict Court of the United States for the District of Columbia. 
That he filed a motion to discharge counsel on December 28, 
1944, that said motion was granted. That Saul G. Lichten- 
berg as new attorney for the defense filed a motion to Suppress 
on January 24, 1945. That upon hearing upon the motion 
referred to, the two Federal agents testified under oath that 
they did not have a 'warrant for arrest and search of petitioner 
and his quarters, person, and effects—that they had searched 
and seized certain papers from his wallet before they had even 
told the petitioner he was under arrest. Upon conclusion of 
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this testimony it was the duty of Mr. Justice T. Alan Golds- 
borough to allow the motion referred to. However, when mo¬ 
tion was denied the Court lost jurisdiction to try petitioner, 
for the Constitutional rights of petitioner were so far denied 
during proceedings that the Court lost jurisdiction. 

4. That on October 18, 1945, petitioner filed petition for ! 
habeas corpus alleging all of these things. That said petition 
was allowed to be filed, and the same was denied by Mr. Justice 
James W. Morris, as without prejudice on November 27, 1945. ! 
That petitioner upon receipt of denial order, telegraphed the 
Court to note an appeal, that leave to appeal without prepay- I 
ment of costs was granted on December 3,1945, by Mr. Justice 
James W. Morris. 

5. That petitioner does not possess a transcript of the records | 
in Criminal 72860 entitled U. S. vs. Frank Stuart Fowler, nor 
does he have counsel to prepare and perfect said appeal. 

Wherefore, petitioner asks that a transcript of the record be 
furnished him for perfection of said appeal. 

2. That the Court indulge him and grant his request that 
L. H. Ewing, Esq., 416 5th St. NW., Washington 1, D. C., be 
appointed as counsel for petitioner to perfect said appeal. 

In witness whereof, I have hereunto set my hand this 13th 
day of December 1945. 

Frank Stuart Fowler, 
Petitioner, In Propria Persona. 
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